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money is to be paid to an English bank to the credit of C. At all
material times C is resident and domiciled in Scotland and there is an
express stipulation that the contract shall be governed by Scots law.1

This is an English contract in the objective sense, and it seems
clear that its control by English law cannot be ousted by the
express selection of Scots law. The question is whether a valid
enforceable right has in fact been created in favour of C.2 Her
claim goes to the validity of the contractual obligation.3 It is
not determinable by any law in the world that the parties may
have seen fit to choose, but by the law to which in the cir-
cumstances the contract naturally belongs. This conclusion
is implicit in the decision of the Queen's Bench in Scott v,
Pilkington.*

(J) legality of purpose

The proper     So far we have seen that with two slight exceptions5 the
law is not pr0per }aw i.e. the law of the country with which the contract

thcexclu- f     ^.            5,            .,                  .         J      i              ,           ,

give arbiter has the most substantial connexion, and no other, determines
of illegality ^ question whether an obligation has been validly and effec-
tively created. In the particular matter of illegality, however,
though it certainly affects the creation of contract, it is no
longer possible to refer exclusively to the proper law. It may be
necessary in addition to take account of other legal systems. It
is obvious, for example, that no action will lie on a foreign
contract which, though valid by its proper law, is regarded as
morally reprehensible by the lex forL Again, it has been said
that a court ought not to enforce a contract, whatever its proper
law may be, if its performance is illegal by the lex loci solutionis.
A We must consider, therefore, the different systems of law to
which an issue of illegality must be referred. The answer
may be given in five propositions, of which only the fourth is
doubtful.

1  Founded on Re Schebsman, [1944] Ch. 83, a similar case, but containing
no foreign element, in which the Court of Appeal held that the money was not
recoverable at the suit of C.

2  Cp. Brown v. Ford Motor Co. (1931), 48 F (2d) 732 (Oklahoma).

3  Lawrence Bank v. Rice (1936), 82 F (2d) 22.

4  (1862), 2 B. & & ii; cp. Hartmann v. Konlg (1933), T.L.R. r 14, where,
however, there was no express choice of law; see, generally, Cheshire, Inter-
national Contracts, pp. 68-6*9.

5  Namely, that the fact of agreement is determinable by the lex loci con-
tractus (supra, p. 233), and that compliance with the forms required by the lex
loci contracts renders the contract formally valid; supra> p. 236.